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Title  49 — Transportation 

CHAPTER  II— FEDERAL  RAILROAD  AD¬ 
MINISTRATION.  DEPARTMENT  OF 

TRANSPORTATION 

[Docket  No.  RSSP-1,  Notice  2] 

PART  212— STATE  PARTICIPATION 

This  amendment  establishes  a  new 
Part  212  in  Title  49  of  the  Code  of  Fed¬ 
eral  Regulations.  Part  212  provides  cri¬ 
teria  which  a  State  agency  must  meet  in 
submitting  a  certification  to  assist  the 
Federal  Railroad  Administration  (FRA) 
in  investigative  and  surveillance  activ¬ 
ities  with  respect  to  Federal  safety  rules, 
regulations,  orders,  and  standards  pub¬ 
lished  under  the  authority  of  sections  202 
and  206  of  the  Federal  Railroad  Satfety 
Act  of  1970  (84  Stat.  971,  45  U.S.C.  421 
et  seq.)  (the  “Act”).  The  new  part  212 
also  provides  for  an  agreement  process 
whereby  State  agencies  which  do  not 
qualify  or  do  not  choose  to  participate  by 
certification  may  also  take  part  in  the 
Federal  rail  safety  program.  Finally,  this 
part  prescribes  additional  requirements 
which  must  be  met  by  those  State 
agencies  which  wish  to  carry  out  investi¬ 
gative  and  surveillance  activities  with 
respect  to  the  track  safety  standards  of 
part  213  of  this  chapter. 

This  new  part  was  proposed  by  the 
FRA  in  a  notice  of  propKised  rule- 
making  issued  in  the  Federal  Register 
on  April  18, 1973  (38  FR  9594,  Docket  No. 
RSSP-1).  Interested  persons  were  in¬ 
vited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written  com¬ 
ments  prior  to  June  1,  1973.  The  interest 
and  comments  expressed  by  all  partici¬ 
pants  are  appreciated  by  the  FRA. 

The  purpose  of  the  Federal  Railroad 
Safety  Act  of  1970  is  to  promote  safety 
and  national  uniformity  in  all  areas  of 
railroad  operations.  To  accomplish  this 
purpose,  the  Federal  Railroad  Adminis¬ 
trator  (the  Administrator),  pursuant  to 
a  delegation  from  the  Secretary  of 
Transportation  (49  CFR  1.49(n)),  was 
given  regulatory  authority  to  issue  such 
rules,  regulations,  orders,  and  standards 
as  he  deems  necessary  for  railroad  safety. 
In  addition,  the  Act  provides  that  the 
States  may  participate  in  this  national 
railroad  safety  program  by  carrying  out 
under  a  certification  or  agreement  such 
investigative  and  surveillance  activities 
as  are  prescribed  by  the  Administrator 
as  necessary  for  his  enforcement  of  each 
rule,  regulation,  order  and  standard 
which  is  issued  under  the  Act. 

One  commenter  contended  that  the 
Federal-State  partnership  created  by  the 
certification  concept  of  section  206  of  the 
Act  was  the  same  as  that  created  under 
the  Natural  Gas  Pipeline  Safety  Act  of 
1968  (82  Stat.  720,  49  U.S.C.  1671  et  seq.) . 
Under  the  Pipeline  Safety  Act  a  quali¬ 
fied  State  agency  may  be  certified  or  may 
enter  into  an  agreement  to  administer 
and  enforce  a  comprehensive  gas  pipe¬ 
line  safety  program.  This  commenter 
interprets  section  206  of  the  Railroad 
Safety  Act  as  likewise  permitting  a  quali¬ 
fied  State  agency  to  conduct  a  compre¬ 
hensive  rail  safety  program.  This  inter¬ 
pretation  results  from  a  misconception  of 


the  certification  programs  created  under 
each  of  these  statutes. 

While  it  is  true  that  Congress  had  be¬ 
fore  it  the  precedent  of  the  pipeline 
safety  certification  program  while  it  was 
considering  the  Federal  Railroad  Safety 
Act,  the  committee  reports  clearly  and 
expressly  distinguished  the  certification 
concept  which  was  incorporated  into  the 
latter  Act.  Under  the  Pipeline  Safety 
Act,  a  distinction  was  made  between  in¬ 
terstate  transmission  facilities  and  lo¬ 
cal  gathering  and  distribution  facilities. 
While  Federal  standards  were  estab¬ 
lished  for  both  types  of  facilities.  States 
were  permitted  to  adopt  those  Federal 
standards  relating  to  local  facilities  as 
State  standards,  and  to  conduct  a  com¬ 
plete  enforcement  program  with  respect 
to  the  adopted  standards,  including  the 
assessment  of  penalties  and  the  initiation 
of  judicial  proceedings  for  injunction  or 
civil  penalties.  The  States,  in  effect,  run 
their  own  programs,  subject  only  to  the 
annual  review  of  certification,  the  annual 
report,  and  monitoring  by  the  Secretary 
of  Transportation. 

When  Congress  was  considering  the 
creation  of  a  similar  program  in  the  area 
of  railroad  safety  the  House  Committee 
on  Interstate  and  Foreign  Commerce 
concluded  that  the  transportation  of 
goods  by  railroad  is  not  susceptible  to 
such  a  clear  demarcation  between  inter¬ 
state  and  local  aspects  (H.R.  Rep.  No. 
1194,  91st  Cong.,  2d  Sess.  12  (1970),  here¬ 
after  cited  as  H.R.  Rep.) .  The  Committee 
went  on  to  state  that  it  did  “not  believe 
that  safety  in  the  Nation’s  rail  system 
would  be  advanced  sufficiently  by  sub¬ 
jecting  the  national  rail  sjrstem  to  a  va¬ 
riety  of  enforcement  in  50  different  ju¬ 
dicial  and  administrative  systems.”  (H.R. 
Rep.  11)  •  •  *  “Consequently,  it  is  the 
judgment  of  the  committee  that  the  na¬ 
ture  of  railroad  operations  reqifires  a  dif¬ 
ferent  system  of  regulation  and  enforce¬ 
ment  from  that  which  was  effected  for 
natural  gas  pipeline  safety.”  (H.R.  Rep. 
13,  emphasis  added).  Accordingly,  while 
the  Committee  “has  preserved  the  frame¬ 
work  of  certification,  it  has  modified  the 
concept  insofar  as  it  applies  to  the  Na¬ 
tion’s  rail  system  to  make  all  enforce¬ 
ment  Federal  in  nature.”  (H.R.  Rep.  11.) 
Section  206(a)  of  the  Act  provides  that 
“the  Secretary  shall  retain  the  exclusive 
authority  to  assess  and  compromise  pen¬ 
alties  and  *  *  *  to  request  Injunctive  re¬ 
lief  for  the  violation  of  rules,  regulations, 
orders,  and  standards  *  * 

'The  State  participation  program  for 
rail  safety  which  Congress  established  in 
the  Federal  Railroad  Safety  Act  is,  in 
effect,  more  of  a  Federal-State  partner¬ 
ship  than  the  gas  pipeline  program. 
While  the  Act  gives  the  Administrator, 
pursuant  to  the  delegation  from  the 
Secretary,  the  responsibility  for  promot¬ 
ing  rail  safety  and  enforcing  the  regula¬ 
tions  promulgated  under  the  Act,  the  in¬ 
put  of  the  States,  as  a  result  of  their 
investigative  and  surveillance  activities, 
will  determine  the  effectiveness  of  the 
Administrator’s  efforts.  However,  in  the 
final  analysis,  it  is  the  Administrator 
who  bears  the  burden  and  responsibility 
for  providing  an  effective  rail  safety  pro¬ 


gram.  As  a  result,  the  FRA  believes  that 
the  Administrator  must  exercise  the  full 
extent  of  his  authority  under  the  Act  to 
promulgate  such  rules  as  he  deems  nec¬ 
essary  to  assure  that  the  important  in¬ 
vestigative  and  surveillance  activities  are 
conducted  by  adequately  qualified  per¬ 
sonnel.  ’Hie  proposed  rules  of  part  212 
were  intended  to  provide  the  Adminis¬ 
trator  with  the  data  which  is  necessary 
for  him  tp  meet  this  responsibility. 

One  commenter  challenged  the  legal 
authority  of  the  FRA  to  prescribe  an  ini¬ 
tial  certification  process  as  provided  in 
§  212.13  of  the  proposed  rule.  According 
to  this  point  of  view,  the  criteria  for 
State  participation  are  Congressionally 
prescribed  in  section  206(a)  of  the  Act, 
and  a  State  which  satisfies  these  criteria 
has  a  right  to  be  certified.  The  FRA  may 
not  require  additional  information, 
thereby  expanding  the  Congressional  cri¬ 
teria,  but  is  limited  to  determining 
whether  or  not  the  Congressional  cri¬ 
teria  have  been  established.  ITie  initial 
certification  process,  as  provided  in  the 
proposed  rule,  required  the  submission  of 
information  concerning  the  identity, 
qualifications  and  salary  of  inspectors. 
Since  this  requirement  went  beyond  a 
restatement  of  the  statutory  language, 
this  commenter  concluded  that  the  ini¬ 
tial  certification  procedure  was  null  and 
void.  The  FRA  does  not  agree  that  the 
Act  so  narrowly  limits  the  Administra¬ 
tor’s  authority  and  ability  to  assess  the 
qualifications  of  State  agencies  desiring 
to  participate  in  the  rail  safety  program 
by  way  of  certification  or  agreement. 

It  is  true  that  a  qualified  State  agency 
has  a  right  to  participate  by  way  of  cer¬ 
tification.  It  is  equally  true  that  the  Ad¬ 
ministrator  must  determine  whether  the 
Congressional  criteria  have  been  met. 
Section  206(b)  specifically  requires  the 
Administrator  to  determine  whether  a 
State  agency  is  “satisfactorily  complying 
with  the  investigative  and  surveillance 
activities”  required  by  him.  The  Admin¬ 
istrator  cannot  meet  his  responsibility 
for  such  a  determination  by  way  of 
a  regulation  which  merely  restates  the 
statutory  language.  Neither  may  he 
rely  upon  the  State’s  assessment  of 
its  own  qualifications.  Rather,  he  must 
elicit  from  the  State  other  pertinent 
information  necessary  to  making  the 
determination  of  whether  it  is  capable 
of  complying  with  the  Congressional 
criteria  for  certification.  The  infor¬ 
mation  required  under  the  initial  cer¬ 
tification  process  is  of  this  nature, 
and  will  enable  the  Administrator  to 
make  an  informed  evaluation  of  the 
State  agency’s  qualifications.  'This  addi¬ 
tional  information  is  intended  for  pur¬ 
poses  of  evaluation  alone,  and  is  not  an 
attempt  by  the  FRA  to  create  additional 
criteria  for  certification  above  and  be¬ 
yond  those  established  by  Congress. 

The  Act  also  provides  that  each  certi¬ 
fication  shall  include  a  report.  Section 
206(b)  of  the  Act  provides  that  the  Ad¬ 
ministrator  may  determine,  by  regula¬ 
tion,  the  form  in  which  the  report  is  to 
be  sulHnltted,  and  in  addition,  the  sec¬ 
tion  prescribes  specific  information  to 
be  included,  and  further  provides  that 
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the  administrator  may  require  smy  ad¬ 
ditional  informa^tion.  Section  206(b)  also 
demonstrates  that  Ccmgress  recognized 
that  some  of  the  specific  information  re¬ 
quired  by  the  section  might  not  be 
plicable  to  the  first  certification  with  re¬ 
spect  to  a  given  rule.  State  agencies  were 
therefore  specifically  exempted  from  in¬ 
cluding  any  information  which  is  im- 
available  at  that  time.  For  this  reason, 
the  FRA  felt  that  the  form  and  content 
of  the  initial  certification  report  would 
necessarily  differ  from  that  of  reports 
accompanying  subsequent  annual  certi¬ 
fications.  Therefore,  the  Administrator 
has  exercised  his  authority  imder  the  Act 
to  determine  the  form  of  the  initial 
certification  report  and  to  require  the 
submission  of  the  additional  informa¬ 
tion  which  is  required  for  him  to  make 
the  required  determination  that  a  State 
agency  will  be  able  to  comply  with  the 
Congressional  criteria.  In  order  to  es¬ 
tablish  more  clearly  this  statutory  basis 
for  the  initial  certification  and  the  addi¬ 
tional  information  required,  §  212.13  of 
the  profKJsed  rule  has  been  modified 
slightly.  In  this  final- form,  the  section 
will  specifically  refer  to  an  initial  certi¬ 
fication  report.  As  a  result  of  the  change, 
S  212.13  will  also  more  closely  parallel 
the  format  of  §  212.19  of  the  rule  which 
relates  to  sub^uent*  annual  certifica¬ 
tions  and  reports. 

Comments  also  referred  to  the  alleged 
failure  of  the  proposed  rules  to  dis¬ 
tinguish  adequately  between  the  certi¬ 
fication  process  and  the  agreement  proc¬ 
ess.  We  believe  that  this  criticism  of  the 
proposed  rules  is  again  the  result  of  a 
failure  to  distinguish  between  the  State 
participation  program  established  for 
gas  pipeline  safety  and  that  established 
for  railroad  safety. 

The  Natural  Gas  Pipeline  Safety  Act, 
in  four  explicit  clauses  of  section  5(b) 
(49  U.S.C.  1674(b)),  prescribes  the  pur¬ 
poses  for  which  agreements  may  be  con¬ 
cluded  between  the  Secretary  and  a  State 
agency.  Agreements  are  to  authorize  the 
State  agency  to  take  the  necessary 
actions  to  establish  adequate  record¬ 
keeping  systems,  to  establish  procedures 
for  approval  of  inspection  and  mainte¬ 
nance  plans,  to  implement  acceptable 
compliance  programs,  and  to  cooperate 
in  a  system  of  Federal  monitoring  of  the 
safety  program.  In  contrast  to  this  highly 
developed  concept  of  agreement,  the 
Federal  Railroad  Safety  Act  provision  for 
agreement,  section  206(c),  merely  pro¬ 
vides  that  the  Secretary  may  enter  into 
an  agreement  with  a  State  agency  which 
authorizes  the  agency  to  provide  all  or 
any  part  of  the  investigative  and  siu*- 
veillance  activities  to  obtain  compliance 
with  any  Federal  safety  rule.  There  are 
no  specific  requirements:  rather,  this 
subsection  provides  broad  discretion  to 
use  the  mechanism  of  an  agreement  to 
meet  the  particular  circumstances  of  any 
individual  State  agency  which  wishes  to 
participate  in  the  rail  safety  program 
but  which  cannot  meet  the  full  require¬ 
ments  for  certification.  In  exercising  this 
broad  discretion,  the  FRA  considers  the 
information  required  by  §  212.13  of  the 
proposed  rules  equally  relevant  to  a  sub¬ 


mission  for  an  agreement  as  to  one  for 
certification.  This  information  will  as¬ 
sist  the  Administrator  in  evaluating  a 
State  agency’s  qualifications  and  in  de¬ 
termining  the  extent  of  investigative  and 
surveillance  activities  which  the  agency 
can  successfully  carry  out  \mder  an 
agreement.  For  this  reason,  the  final  rule 
will  require  an  applicant  for  an  agree¬ 
ment  to  submit,  to  the  extent  possible, 
the  same  information  as  will  be  re¬ 
quired  for  an  initial  certification  sub¬ 
mission.  It  is  believed  that  such  a  re¬ 
quirement  will  encourage  State  partici¬ 
pation  in  the  national  rail  safety  pro¬ 
gram  to  the  maximum  extent  for  which 
each  State  agency  is  qualified. 

One  commenter  criticized  §  212.29  of 
the  proposed  rules  which  provided  that  a 
certification  or  agreement  will  not  apply 
with  respect  to  a  new  or  amended  Fed¬ 
eral  safety  rule,  regulation,  order,  or 
standard  Issued  after  the  date  of  the 
certificatiOTi  or  agreement.  The  proposed 
rule  required  a  State  agency  to  file  an 
appropriate  certification  or  enter  into  an 
agreement  for  each  new  or  amended  rule, 
regulation,  order  or  standard.  This  re¬ 
quirement  was  established  to  allow  the 
Administrator  to  meet  his  responsibility 
for  assuring  that  the  investigative  and 
surveillance  activities  which  are  essential 
to  the  enforcement  of  an  effective  rail 
safety  program  are  conducted  only  by 
qualified  State  agency  personnel.  For  ex¬ 
ample,  the  fact  that  a  State  agency  has 
the  qualified  personnel  to  conduct  such 
activities  with  respect  to  track  safety 
standards,  does  not  mean  that  it  is  like¬ 
wise  qualified  to  perform  these  functions 
with  respect  to  freight  car  safety  stand¬ 
ards.  A  general  all-purpose  certification 
or  agreement  will  not  insure  that  each 
State  agency  possesses  the  technical 
qualificatiOTis  to  perform  adequately  the 
investigative  and  surveillance  duties 
which  the  Administrator  prescribes  for 
each  rule,  regulation,  order  or  standard. 
That  determination  must  be  made  on  an 
individual  basis  by  assessing  a  State’s 
qualificatiMis  in  the  particular  area  of 
railroad  safety  with  which  the  new  or 
amended  rule  deals. 

The  FRA  does  not  believe  that  the  re¬ 
quirement  of  an  individual  certification 
or  agreement  for  each  rule,  regulaticm, 
order  or  standard  conflicts  with  what 
this  commenter  referred  to  as  a  State’s 
“clear  right  to  participate.’’  As  was 
stated  earlier,  this  right  exists  only 
where  the  State  agency  is  qualified  to 
meet  the  criteria  prescribed  by  Congress. 
’The  requirements  of  §  212.29  will  enable 
the  Administrator  to  fulfill  his  responsi- 
bUity  of  assuring  that  the  State  agency 
is  so  qualified.  Therefore,  §  212.29  of  the 
final  rule  retains  the  concept  of  an  indi¬ 
vidual  certification  or  agre«nent  with  re¬ 
spect  to  each  rule,  regulation,  order  or 
standard.  However,  in  order  to  minimize 
the  burden  of  paper  work  involved  for 
both  the  States  and  the  FRA,  a  State  will 
be  permitted  to  supplement  an  existing 
certification  or  agreement  with  respect  to 
the  amendment  of  a  rule,  regulation, 
order,  or  standard  in  order  to  demon¬ 
strate  the  ability  to  comply  with  any  ad¬ 
ditional  requirements  prescribed  by  the 


amendment.  A  new  certification  or 
agreement,  as  provided  in  this  part,  will 
be  required  for  all  new  rules,  regulations, 
orders  or  standards  issued  imder  the  Act. 

One  ownmenter  suggested  that  the 
proposed  rules  be  revised  to  permit  a 
State  agency  to  provide  the  requisite 
number  of  track  inspectors  under  sub¬ 
part  C  by  contract.  Under  such  an  ar¬ 
rangement  the  track  inspector  would  not 
be  a  State  employee,  subject  to  the  au¬ 
thority  and  discipline  of  the  State 
agency.  Rather,  he  would  become  an  in¬ 
dependent  contractor  subject  only  to  the 
terms  of  the  contract.  The  implementa¬ 
tion  of  an  effective  track  standard  en¬ 
forcement  program  would  be  extremely 
difficult  under  this  arrangement.  ’The 
FRA  believes  that  the  need  to  establish 
a  close  working  relationship  between 
Federal  and  State  agencies  precludes  ttie 
use  of  State  contractors. 

Another  commenter  suggested  that 
§  212.13  of  the  proposed  rules  be  revised 
to  require  a  State  agency  to  send  a  copy 
of  its  initial  certification  submission  to 
each  railroad  listed  therein,  and  to  allow 
the  carriers  an  opportunity  to  comment 
upon  the  submission.  The  Act  clearly 
did  not  contemplate  such  a  role  for  the 
carriers  with  respect  to  the  State  partici¬ 
pation  program.  In  addition,  the  FRA 
believes  that  such  a  requirement  would 
constitute  an  unreasonable  burden  upon 
the  State  agencies.  Therefore,  the  sug¬ 
gested  change  has  not  been  incorporated 
in  the  final  rule. 

A  final  suggestion  with  respect  to  Sub¬ 
part  B  of  the  rule  requested  the  addition 
of  a  provision  for  the  Federal  fimding 
which  was  authorized  by  section  206(d) 
of  the  Act.  The  final  rule  has  been  modi¬ 
fied  by  the  addition  of  a  new  §  212.33  on 
Federal  expenditiu^s  for  the  State  par¬ 
ticipation  program.  The  section  provides 
that  the  Administrator  may  pay  up  to  50 
percent  of  the  cost  of  personnel,  equip¬ 
ment  and  activities,  provided  that  the 
State  gives  satisfactory  assxurances  that 
it  will  provide  the  remaining  cost  of  the 
program.  A  State  agency  which  has  been 
certified  or  has  entered  into  an  agree¬ 
ment  will  be  provided  with  the  necessary 
application  forms.  Federal  payments  for 
the  program  will  be  made  pursuant  to 
the  terms  of  a  standard  payment  agree¬ 
ment  which  will  reflect  imiform  Federal 
administrative  requirements  for  grants 
to  State  and  local  governments. 

One  commenter  expressed  concern 
over  what  were  felt  to  be  imusually  high 
requirements  for  inspectors.  Sections 
212.55  and  212.57  of  the  proposed  regu¬ 
lations  set  forth  qualifications  for  State 
track  inspectors  and  jimior  track  inspec¬ 
tors  which  are  identical  to  those  quali¬ 
fications  required  of  Federal  inspectors. 
The  FRA  believes  that  any  lesser  stand¬ 
ards  of  qualification  for  State  inspectors 
would  significantly  detract  from  the  imi- 
form  administration  of  the  track  safety 
standards  and  woiild  thereby  dilute  the 
effectiveness  of  the  national  rail  safety 
program.  Therefore,  no  change  has  been 
made  in  the  qualification  requirements 
of  §§  212.55  and  212.57. 

This  same  commenter  expressed  an 
additional  concern  over  the  mandatory 


FEDERAL  REGISTER,  VOL.  38,  NO.  242— TUESDAY,  DECEMBER  18,  1973 


34784 


RULES  AND  REGULATIONS 


language  of  the  proposed  regulation,  cit¬ 
ing  as  an  example  the  language  which 
requires  that  “a  Track  Inspector  must 
meet  the  following  qualifications.”  (Em¬ 
phasis  added.)  This  mandatory  language 
is  necessary  to  Insure  that  each  track  in¬ 
spector,  regardless  of  the  State  in  which 
he  performs  his  inspections,  will  be 
equally  qualified  to  carry  out  the  duties 
of  the  position  at  the  same  high  level  of 
professional  performance  as  his  counter¬ 
parts  in  other  States  and  in  the  Federal 
service.  In  the  Act  itself  and  in  the  re¬ 
ports  on  the  bill.  Congress  emphasized  its 
intention  to  create  a  Federal  railroad 
safety  program  that  was  as  nationally 
imlform  as  practicable  in  terms  of  en¬ 
forcement  as  well  as  in  terms  of  the  laws 
and  regulations  themselves.  This  com- 
menter  would  substitute  the  word 
“should”  for  the  word  “must”  whenever 
it  appears  throughout  Subpart  C.  Such 
watered  down  language  would  be  a  to¬ 
tally  imacceptable  revision  of  the  pro¬ 
posed  regulation  and  would  only  serve 
to  defeat  the  unlfonnlty  and  effective¬ 
ness  of  enforcement  of  the  track  safety 
standards.  The  final  rule  retains  the 
mandatory  language  of  Subpart  C  which 
is  essential  to  the  realization  of  the  na¬ 
tional  rail  safety  program  which  Con¬ 
gress  intended.  The  PRA  does  not  believe 
that  these  qualification  requirements 
will  place  an  unreasonable  biuden  on 
those  Stat«  which  wish  to  obtain  cer¬ 
tification  for  the  track  safety  standards, 
particularly  in  light  of  the  three  year 
period  which  States  are  given  in  which  to 
devdop  a  full  staff  of  inspectors. 

In  defense  of  the  position  that  the 
experience  requirements  for  Inspectors 
are  too  high,  reference  was  made  to  49 
CFR  213.7.  This  section  of  the  Track 
Safety  Standards  provides  that  em¬ 
ployees  with  one  year  experience  in 
supervising  track  maintenance  or  in¬ 
spection  are  qualified  to  supervise  cer¬ 
tain  restorations  and  renew^  of  track. 
Any  attempt  to  equate  the  duties  of 
such  an  wnployee  with  those  of  a 
track  safety  inspector  is  totally  In- 
i^ropriate.  The  qualifications  of  §  213.7 
relate  to  a  railrc^  employee  in  dally 
contact  with,  and  imder  the  direct 
supervision  of  multiple  levels  of  rail¬ 
road  maintenance-of-way  officers.  Fed¬ 
eral  and  State  track  safety  inspec¬ 
tors,  on  the  other  hand,  must  be  able 
to  observe,  analyze  and  act  in  an  inde¬ 
pendent  manner,  and  must  be  qualified 
to  defend  their  action  with  professional 
dignity  and  expert  testimwiy  In  a  court 
of  law,  if  need  be.  For  this  reason  also 
the  FRA  believes  inspection  personnel 
must  have  the  degree  of  professional  ex¬ 
perience  required  imder  Subpart  C. 

Finally,  a  commenter  suggested  that 
§  212.59,  which  provides  for  FRA  inspec¬ 
tion  of  a  State  agency’s  personnel  files, 
be  revised  to  specify  that  such  records 
will  be  available  at  the  agency’s  normal 
place  of  business.  The  FRA  has  no  objec¬ 
tion  to  this  provision,  and  has  incor¬ 
porated  it  in  the  final  rule. 

In  consideration  of  the  foregoing 
Chapter  n  of  Subtitle  B  of  Title  49  of 
the  Code  of  P^deral  Regulations  is 


amended  by  adding  a  new  Part  212  as 
follows,  effective  January  7,  1974. 

(Sections  202  and  206  of  the  Federal  Railroad 
Safety  Act  of  1070  (84  Stat.  971,  46 
421  et  aeq.)  and  {  1.49(n)  of  the  regulations 
of  the  Office  of  the  Secretary  of  Transporta¬ 
tion  (49  C.P11. 1.40(n) ) . 

Issued  in  Washington,  D.C.  on  Decem¬ 
ber  6,  1973. 

John  W.  Ingram, 
Administrator. 
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Subpart  A — Applicability  and  Definitions 
§  212.1  Purpose  and  scope. 

(a)  This  part  contains  the  procedures 
by  which  a  State  agency  may  submit 
Initial  and  annual  certifications  or  enter 
into  agreements  to  assist  the  Adminis¬ 
trator  In  carrying  out  Investigative  and 
surveillance  activities  in  regard  to  Fed¬ 
eral  safety  rules,  regulations,  orders,  and 
standards  promulgated  by  him  under  the 
Federal  Railroad  Safety  Act  of  1970  (84 
Stat.  971,  45  UJ3.C.  421  et  seq.) . 

(b)  In  addition  to  these  general  re¬ 
quirements  which  must  be  met  by  the 
Individual  State  agencies  in  each  cer¬ 
tification  and  agreement  this  part  pre¬ 
scribes  specific  requirements  for  investi¬ 
gative  and  surveillance  activities  neces¬ 
sary  to  be  cMiducted  by  State  agencies 
to  assist  the  Administrator  in  the  en¬ 
forcement  of  Individual  Federal  safety 
rules,  regulatlMis,  orders  and  standards 
promulgated  by  him. 

§  212.2  Definitions. 

As  used  in  this  part  and  in  certifica¬ 
tion  and  agreement  instruments  entered 
into  pursuant  to  this  part: 

(a)  “Act”  means  the  Federal  Railroad 
Safety  Act  of  1970. 


(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator,  or  the 
Deputy  Administrator,  or  any  official  of 
the  Federal  Railroad  Administration 
(“FRA”)  to  whom  the  Administrator  has 
delegated  authority  to  enforce  the  Act, 

(c)  “State  agency”  means  a  State 
agency  participating  in  investigative  and 
surveillance  activities  through  certifica¬ 
tion  or  agreement. 

Subpart  B — State  Certification  and 
Agreement 

§  212.11  Scope. 

(a)  This  subpart  prescribes  the  proce¬ 
dures  to  be  followed  by  a  State  agency 
when  submitting  initial  and  annual  cer¬ 
tifications  to  the  Administrator  to  carry 
out  investigative  and  surveillance  activi¬ 
ties  regarding  Federal  safety  rules,  regu¬ 
lations,  orders,  and  standards  established 
by  the  Administrator  under  the  Act.  Ad¬ 
ditionally,  this  subpart  provides  for 
agreements  between  the  Administrator 
and  State  agencies  to  carry  out  all  or  any 
part  of  the  above  functicms. 

§  212.12  Filing  of  certification  or  agree¬ 
ment. 

Each  State  agency  desiring  to  partici¬ 
pate  throu^  certification  or  agreement 
in  investigative  and  surveillance  activi¬ 
ties  under  the  Act  must  submit  to  the 
Administrator  a  written  certification  or 
request  for  agreement,  and  a  report,  in 
triplicate,  which  cwitain  to  the  extent 
available,  the  information  listed  in 
§  212.13. 

§  212.13  Initial  certification  and  report. 

(a)  In  sulmiitting  an  initial  certifica¬ 
tion,  a  State  agency  must: 

(1)  Demonstrate  that  It  has  the  ca¬ 
pability  to  conduct  the  investigative  and 
surveillance  activities  prescribed  by  the 
Administrator  as  necessary  for  the  en¬ 
forcement  of  the  rule,  regulation,  order, 
or  standard  for  which  the  certification 
is  submitted;  and 

(2)  Have  a  sufficient  number  of  quali¬ 
fied  inspectors,  as  provided  in  this  part, 
to  conduct  investigative  and  surveillance 
activities  as  prescribed  by  the  Admlnls- 
tor,  in  connection  wdth  the  enforcement 
of  rules,  regulations,  orders,  or  standards 
issued  under  the  Act. 

(b)  The  initial  certification  submission 
must  include  a  report  to  the  Adminis¬ 
trator  containing: 

(I)  An  opinion  of  the  coimsel  for  the 
agency  stating  that: 

(1)  the  agency  has  jurisdiction  over 
safety  practices  appUcable  to  railroad  fa¬ 
cilities,  equipment,  rolling  stock,  and 
operations  in  that  State; 

(II)  The  agency  has  the  authority  to 
conduct  investigative  and  surveillance 
activities  in  connection  with  the  rules, 
regulations,  orders,  and  standards  Issued 
by  the  Administrator  under  the  Act;  and 

(ill)  State  funds  may  be  used  for  this 
purpose; 

(2)  A  statement  that  the  State  agency 
has  been  furnished  a  copy  of  the  Federal 
safety  rule,  regulation,  order,  or  stand¬ 
ard  for  which  the  initial  certification  is 
submitted; 
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(3)  The  names  of  all  railroads  operat¬ 
ing  in  the  State  together  with  the  num¬ 
ber  of  miles  of  main  and  branch  lines 
operated  by  each  railroad  in  the  State; 

(4)  The  name,  title  and  telephone 
niunber  of  the  person  designated  by  the 
agency  to  coordinate  the  certification 
program; 

(5)  A  description  of  the  organization, 
programs,  and  functions  of  the  agency 
with  respect  to  railroad  safety; 

(6)  The  name  and  qualifications  of 
each  inspector  of  the  agency  to  be  as¬ 
signed  to  perform  investigative  and  sur¬ 
veillance  activities  with  respect  to  the 
Federal  safety  rule,  regulation,  order,  or 
standard  for  which  the  certification  is 
submitted;  and 

(7)  Compensation  levels  for  railroad 
safety  inspectors  by  type. 

(c)  The  Administrator  will  review  the 
submitted  materials  within  60  days  from 
receipt  of  the  initial  certification  and  re¬ 
port  to  determine  whether  the  State 
agency  qualifies  in  accordance  with  the 
provisions  of  the  Act  and  of  this  section. 
The  Administrator  will  notify  the  State 
agency  of  his  finding. 

§  212.15  Stale  participation  by  agree¬ 
ment. 

In  the  event  a  State  agency  does  not 
elect  to  be,  or  is  not  certified  under  this 
part,  the  Administrator  may  enter  into 
an  agreement  with  that  agency.  An 
agreement  may  authorize  a  State  agency 
to  provide  all  or  any  part  of  the  investi¬ 
gative  and  surveillance  activities  pre¬ 
scribed  by  the  Administrator  with  regard 
to  any  rule,  regulation,  order  or  stand¬ 
ard  issued  by  him  under  the  Act.  A  State 
agency  makes  an  application  for  an 
agreement  by  submitting  to  the  Adminis¬ 
trator,  in  triplicate  and  to  the  extent 
possible,  the  information  required  by 
§  212.13. 

§  212.17  Publiculion  of  certification  and 
ag;reenient. 

Notice  of  each  certification  and  agree¬ 
ment  will  be  published  in  the  Federal 
Register.  Each  notice  will  state  the  ef¬ 
fective  date  of  the  certification  or  agree¬ 
ment,  and  identify  the  Federal  safety 
rule,  regulation,  order,  or  standard  to 
which  the  certification  or  agreement 
applies. 

§  212.19  Annual  certification  and  report. 

(a)  Each  State  agency  participating 
by  certification  must  submit  in  writing  to 
the  Administrator  an  annual  certification 
stating  any  changes  in  the  information 
previously  submitted  in  accordance  with 
the  provisions  of  section  212.13.  Addi¬ 
tionally,  the  annual  certification  must  in¬ 
clude  a  report,  in  triplicate,  showing: 

(1)  The  name  and  address  of  each 
railroad  subject  to  the  safety  jurisdiction 
of  the  State  agency; 

(2)  A  summary  of  the  investigation  of 
the  State  agency  into  the  causes  and 
circumstances  surrounding  each  accident 
or  incident  referred  to  that  State  agency 
by  the  Administrator  during  the  preced¬ 
ing  twelve  months  for  investigation; 

(3)  The  record  maintenance,  report¬ 
ing,  and  inspection  practices  conducted 


by  the  State  agency  to  aid  the  Adminis¬ 
trator  in  his  enforcement  of  Federal 
safety  rules,  regulations,  orders,  and 
standards  prescribed  by  him  under  the 
Act,  including  a  detail  of  the  number  of 
inspections  made  of  rail  facilities,  equip¬ 
ment,  rolling  stock,  and  operations  to 
which  the  certification  or  agreement 
relates  by  the  State  agency  during  the 
preceding  twelve  months;  and 

(4)  Such  other  information  as  the  Ad¬ 
ministrator  may  prescribe  in  this  part. 

(b)  Each  State  agency  participating 
by  agreement  must  submit  an  annual  re¬ 
port,  in  triplicate,  as  provided  containing 
the  information  required  under  para¬ 
graph  (a)  of  this  section. 

(c)  Annual  reports  must  be  submitted 
not  later  than  August  15  of  the  year 
following  the  fiscal  year  to  which  the 
certification  or  agreement  relates. 
Within  30  days  of  receipt,  the  Adminis¬ 
trator  will  approve  the  report  or  notify 
the  appropriate  State  agency  as  to  any 
defect  in  the  annual  report.  Any  defect 
must  be  corrected  by  the  State  agency 
within  30  days  of  receipt  of  notice  of  the 
defect  from  the  Administrator. 

§212.21  Penalties  for  violations. 

The  Administrator  retains  the  exclu¬ 
sive  authority  to  assess  and  compromise 
penalties  and  (except  as  otherwise  pro¬ 
vided  by  section  207  of  the  Act)  to  re¬ 
quest  injimctive  relief  for  the  violations 
of  the  safety  rules,  regulations,  orders, 
and  standards  and  to  recommend  appro¬ 
priate  action  as  provided  by  sections  209 
and  210  of  the  Act. 

§  212.23  Effect  of  nonconipliancc  by  the 
Stale  agency. 

If  the  Administrator  determines  that 
the  State  agency  is  not  satisfactorily 
complying  with  the  investigative  and 
surveillance  activities  prescribed  by  him 
with  respect  to  Federal  safety  rules,  reg¬ 
ulations,  orders,  and  standards,  he  may, 
on  reasonable  notice  and  after  opportu¬ 
nity  for  hearing  in  accordance  with  the 
provisions  of  section  553  of  Title  5  of  the 
United  States  Code  (Administrative  Pro¬ 
cedure  Act),  reject  the  certification  or 
terminate  the  agreement,  in  whole  or  in 
part,  or  take  such  other  action  as  he 
deems  appropriate.  When  such  notice  is 
given  by  the  Administrator,  the  burden 
of  proof  shall  be  upon  the  State  agency 
to  show  that  it  is  satisfactorily  comply¬ 
ing  with  the  investigative  and  surveil¬ 
lance  activities  prescribed  by  the  Ad¬ 
ministrator  with  respect  to  such  safety 
rules,  regulations,  orders,  and  standards. 
The  findings  shall  be  published  in  the 
Federal  Register,  and  become  effective 
no  sooner  than  fifteen  days  after  the 
date  of  publication. 

§  212.25  Individuality  of  certification  or 
agreement. 

Each  submission  for  certification  or  re¬ 
quest  for  agreement  by  a  State  agency  is 
considered  on  an  individual  basis,  taking 
into  account  the  circumstances  of  each 
case.  The  Administrator  determines  the 
validity  of  each  certification  and  pre¬ 
scribes  the  terms  and  conditions  of  each 
agreement. 


§  212.27  Monitoring  by  Administrator. 

The  Administrator  monitors  the  in¬ 
vestigative  and  surveillance  activities  of 
State  agencies  to  the  extent  he  deems 
necessary  to  ensure  the  highest  possible 
degree  of  effectiveness  of  the  required 
programs. 

§  212.29  Effect  of  new  rules  on  certifi¬ 
cation  or  agreement. 

(a)  A  certification  or  agreement  en¬ 
tered  into  pursuant  to  this  part  does  not 
apply  with  respect  to  amended  or  new 
Federal  safety  rules,  regulations,  orders, 
or  standards  issued  under  the  Act  after 
the  date  of  that  certification  or  agree¬ 
ment. 

(b)  A  State  agency  participating  by 
certification  or  agreement  must  submit 
an  appropriate  supplement  to  an  exist¬ 
ing  certification  or  agreement  before  it 
may  participate  in  any  investigative  and 
surveillance  activities  involving  an 
amendment  of  a  Federal  safety  rule,  reg¬ 
ulation,  order,  or  standard  issued  under 
the  Act. 

(c)  A  State  agency  participating  by 
certification  or  agreement  must  submit 
an  appropriate  certification  or  enter  into 
an  agreement  as  provided  in  this  part 
before  it  may  participate  in  any  investi¬ 
gative  and  surveillance  actfi^ities  involv¬ 
ing  a  new  Federal  safety  rule,  regulation, 
order,  or  standard  issued  under  the  Act. 

§  212.31  Waiver. 

The  Administrator  may,  upon  good 
cause  shown,  waive,  in  whole  or  in  part, 
compliance  with  any  rule,  regulation, 
order,  or  standard  established  in  this 
part. 

§  212.33  Federal  expenditures  for  State 
participation. 

(a)  The  Administrator  is  authorized  to 
pay,  out  of  funds  appropriated  for  the 
purpose,  up  to  50  percent  of  the  cost  of 
the  personnel,  equipment,  and  activities 
reasonably  required,  during  the  ensuing 
fiscal  year,  by  a  State  agency  which  is 
carrying  out  investigative  and  surveil¬ 
lance  activities  with  respect  to  the  Fed¬ 
eral  railroad  safety  program  under  a  cer¬ 
tification  or  agreement  pursuant  to  this 
part. 

(b)  Upon  certification  or  conclusion  of 
an  agreement  pursuant  to  this  part,  the 
Administrator  shall  provide  the  State 
agency  with  the  necessary  Application 
and  Payment  Agreement  forms. 

(c)  Before  any  such  payment  may  be 
made,  the  State  agency  must  give  as¬ 
surances  satisfactory  to  the  Administra¬ 
tor  that: 

(1)  The  State  agency  will  provide  the 
remaining  cost  of  such  a  safety  program; 
and 

(2)  The  aggregate  expenditure  of 
funds  of  the  State,  exclusive  of  Federal 
grants,  for  the  safety  program  will  be 
maintained  at  a  level  which  does  not  fall 
below  the  average  level  of  such  expendi¬ 
tures  for  the  two  fiscal  years  preceding 
October  16,  1973. 

(d)  The  Administrator  shall  make  the 
final  decision  as  to  the  apportionment  of 
Federal  funds  to  be  paid  to  each  State 
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agency  which  submits  an  application 
pmsuant  to  this  section. 

§  212.35  Notification  of  termination. 

A  State  agency  must  submit  in  writing 
to  the  Administrator  its  notice  of  termi¬ 
nation  of  a  certification  or  agreement 
at  least  30  days  prior  to  the  effective  date 
of  the  termination. 

Subpart  C — ^Track  Safety  Standards 
§  212.51  Scope. 

This  subpart  prescribes  requirements 
for  a  State  agency  to  carry  out  investiga¬ 
tive  and  surveillance  activities  by  certi¬ 
fication  or  agreement  with  respect  to  the 
Track  Safety  Standards  (49  CFR  Part 
213). 

§212.53  -Number  of  inspectors. 

(a)  Except  as  provided  in  paragraph 
(c),  the  minimum  number  of  State 
agency  employees  qualified  imder  this 
subpart  to  engage  in  track  inspection  for 
each  State  is  as  follows: 


Minimum 
number  of 
inspection 
requirement 
tate:  , 

Alabama  _ 

2 

Minimum 
number  of 
inspection 
requirement 
State 

Nevada  _ 

1 

Arizona _ 

1 

New 

Arkansas _ 

2 

Hampshire  . 

1 

California _ 

3 

New  Jersey _ 

1 

Colorado _ 

2 

New  Mexico _ 

1 

Connecticut _ 

1 

New  York _ 

3 

Delaware _ 

1 

North 

Plorlda _ 

2 

Carolina _ 

2 

Oeorgla _ 

2 

North  Dakota. 

2 

Idaho  _ 

1 

Ohio . - 

4 

Illinois _ 

5 

Oklahoma _ 

2 

Indiana _ 

3 

Oregon  _ 

2 

Iowa _ 

3 

Pennsylvania  . 

4 

Kansas _ 

3 

Rhode  Island- 

1 

Kentucky  _ 

2 

South 

Louisiana _ 

2 

Carolina _ 

2 

Maine _ 

1 

South  Dakota. 

2 

Maryland 

1 

Tennessee _ 

2 

Massachusetts 

1 

Texas _ 

5 

Michigan _ 

3 

Utah . 

1 

Minnesota _ 

3 

Vermont _ 

1 

Mississippi _ 

2 

Virginia _ 

2 

Missouri _ 

2 

Washington  . 

2 

Montana 

2 

West  Virginia. 

2 

Nebraska  _ 

2 

Wisconsin _ 

2 

Wyoming 

1 

(b)  The  minimum  number  of  State 
agency  employees  required  by  paragraph 
(a)  of  this  section  must  be  Track  In¬ 
spectors  or  Junior  Track  Inspectors  as 
provided  in  !§  213.55  and  212.57,  respect¬ 
ively.  At  least  one  half  of  the  number 
mtist  be  Track  Inspectors. 


(c)  A  State  agency  may  not  submit 
an  initial  certification  or  enter  into  an 
agreement  imder  this  part  unless  at  least 
one  Track  Inspector  has  already  been 
hired  or  will  be  hired  not  more  than  30 
days  after  the  certification  or  agreement 
is  found  to  ccwnply  with  this  part.  After 
submitting  the  initial  certification  or 
agreement,  a  State  agency  must  comply 
within  three  years  with  paragraph  (a) 
of  this  section  with  respect  to  the  mini¬ 
mum  number  of  State  agency  employees 
engaging  in  track  inspection  in  that 
State. 

§  212.55  Qualification  for  Track  Inspec¬ 
tors. 

(a)  A  Track  Inspector  must  meet  the 
following  minimum  qualifications: 

(1)  Six  years  of  recent  experience 
showing  that  the  applicant  has  engaged 
in  progressively  responsible  work  in  track 
construction  and  maintenance;  _ 

(2)  A  comprehensive  knowledge  of 
track  inspection,  track  maintenance 
methods,  and  track  equipment; 

(3)  The  ability  to  understand  railroad 
maintenance  standards  and  to  detect  de¬ 
viations  therefrom; 

(4)  The  ability  to  direct  the  work  nec¬ 
essary  to  achieve  standard  conditions; 

(5)  The  ability  to  examine  records 
and  make  Inspections  of  track  material, 
cross-level  and  gage  and  determine  their 
adequacy  for  the  prescribed  maximum 
loadings  and  speeds  in  accordance  with 
the  provisions  of  the  Federal  Track 
Safety  Standards; 

(6)  The  ability  to  conduct  investiga¬ 
tions  of  railroad  accidents  referred  to  the 
State  agency  by  the  Federal  Railroad 
Administration;  and 

(7)  Be  a  full-time  bona  fide  employee 
of  the  State. 

§  212.57  Qualifirations  for  Junior  Track 
Inspectors. 

(a)  A  Junior  Track  Inspector  must 
meet  the  following  qualifications: 

(1)  At  least  two  years  of  recent  ex¬ 
perience  showing  that  the  applicant  has 
engaged  in  progressively  responsible 
work  in  track  construction  and  mainte¬ 
nance; 

(2)  A  basic  knowledge  of  track  inspec¬ 
tion,  track  maintenance  methods  and 
track  equipment; 

(3)  The  ability  to  understand  railroad 
maintenance  standards  and  detect  de¬ 
viations  therefrom;  and 

(4)  Be  a  full-time  bona  fide  employee 
of  the  State. 


(b)  A  Junior  Track  Inspector  must 
meet  the  qualifications  of  $  212.55  before 
he  may  be  promoted  by  the  State  agency 
to  the  position  of  Track  Inspector. 

§  212.59  FRA  inspection  of  personnel 
files. 

A  State  agency  participating  under 
this  peui:  must  maintain  and  make  avail¬ 
able  to  the  Administrator  or  his  desig¬ 
nate,  at  the  State  agency’s  normal  place 
of  business,  the  personnel  file  of  each 
individual  hired  as  a  Track  Inspector  or 
Junior  Track  Inspector  in  order  that  the 
Administrator  may  determine  that  the 
State  agency  and  its  employees  meet  the 
requirements  of  this  part. 

§  212.61  Notification  of  FRA  of  person¬ 
nel  action. 

A  State  agency  participating  under 
this  part  must  promptly  notify  the  Ad¬ 
ministrator  of  the  following  personnel 
actions  involving  Track  Inspectors  or 
Junior  Track  Inspectors:  hiring,  demo¬ 
tion,  promotion,  or  termination.  Except 
as  provided  in  this  subpart,  the  State  re¬ 
tains  exclusive  rights  regarding  the  ac¬ 
ceptance  of  any  individual  as  a  Track 
Inspector  or  Junior  Track  Inspector. 

§  212.63  FRA  directs  activities. 

All  investigative  and  surveillance  activ¬ 
ities  performed  by  a  State  agency  under 
this  subpyart  are  conducted  as  prescribed 
by  the  Administrator.  The  investigative 
and  surveillance  policies  and  procedures 
adopted  by  him  with  respect  to  Federal 
Track  Safety  Inspectors  apply  to  State 
inspectors. 

§  212.65  Reporting  of  alleged  violations. 

^  A  State  agency  participating  in  inves¬ 
tigative  and  siuweillance  activities  in  ac¬ 
cordance  with  the  provision  of  this  part 
must  submit  a  written  report  to  the  Ad¬ 
ministrator  at  his  office  in  Washington, 
D.C.  and  a  cwy  of  the  report  to  the  FRA 
Regional  Director  of  each  alleged  viola¬ 
tion  of  the  Track  Safety  Standards 
within  15  days  of: 

(a)  The  alleged  violation,  or 

(b)  Discovery  of  the  alleged  violation. 

§  212.67  Notification  of  waivers  and  ex¬ 
emptions. 

The  Administrator  will  notify  a  State 
agency  participating  under  this  subpart 
of  each  waiver  or  exemption  of  the  Tt^k 
Safety  Standards  granted  by  him  re¬ 
specting  track  within  that  State  before 
the  effective  date  of  such  waiver  or 
exemption. 
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